INTRODUCED BY: DATE: March 26, 2018
BILL NO. 9357 ORDINANCE NO. 7080

AN ORDINANCE APPROVING A RIGHTS-OF-WAY USE AGREEMENT
AND SETTLEMENT WITH MCIMETRO ACCESS TRANSMISSION
SERVICES CORPORATION.

WHEREAS, MCImetro Access Transmission Services Corp. (the “Licensee™) has
requested consent from the City to authorize its use of the City’s Rights-of-Way to construct,
install, maintain, and operate facilities for communications related capabilities; and

WHEREAS, Missouri law provides conditions relating to the City’s consent to, and
authorizes the City to regulate the use and occupancy of its Rights-of-Way for placement of
various communications facilities; and

WHEREAS, the City is authorized to and has established standards for occupancy of the
Rights-of-Way by communications facilities and other uses that are consistent with and
recognize the Public Service Commission’s duties and jurisdiction; and

WHEREAS, the City and Licensee have negotiated a Rights-of-Way Use Agreement for
Communications Facilities (“ROW Use Agreement”), to establish the terms of Licensee’s use of
the Rights-of-Way, to replace and supersede all prior authority which Licensee may have
operated under, and to incorporate the provisions and definitions of the City’s Code of
Ordinances, particularly the City’s Rights-of-Way Code, Chapter 505, Article III; and

WHEREAS, the City and Licensee also desire to compromise, resolve, and settle their
disputes regarding unpaid ROW compensation amounts due and payment obligations of
Licensee asserted by the City, the provision of any prior agreements, and any tax credit or other
credits Licensee claims as any offset to such amounts claimed owed for past use of the City’s
Rights-of-Way by Licensee and their predecessor entities (the “Dispute™), and a settlement and
release relating to that Dispute between the City and Licensee is contained within Licensee’s
ROW Use Agreement; and

WHEREAS, the City Council now desires to enter into the ROW Use Agreement with
MCImetro Access Transmission Services Corp., in substantially the form attached to this
Ordinance in Exhibit A, attached hereto and incorporated herein by reference.

NOW, THEREFORE, BE IT ORDAINED BY COUNCIL OF THE CITY OF
UNIVERSITY CITY, MISSOURI, AS FOLLOWS:

Section 1. The City Manager is hereby authorized to execute the ROW Use Agreement
between the City and MCImetro Access Transmission Services Corp., in substantially the form
of Exhibit A, attached hereto and incorporated herein by reference, relating to compensation for,
and conditions upon, MCImetro Access Transmission Services Corp.’s use of the City’s Rights-
of-Way and resolution of the Dispute. The City Manager and designees are further authorized to



take such additional action as may be necessary or contemplated pursuant to this Agreement or
to carry out the intent of this Ordinance.

Section 2. This Ordinance shall take effect and be in force from and after its passage as
provided by law.

PASSED AND APPROVED THIS 9" DAY OF APRIL, 2018.
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Exhibit A
MCImetro Access Transmission Services Corp. ROW Use Agreement

RIGHTS-OF-WAY USE AGREEMENT
FOR COMMUNICATIONS FACILITIES

THIS RIGHTS-OF-WAY USE AGREEMENT FOR COMMUNICATIONS
FACILITIES {"Apreemant™) is made and entered into a3 of the Effective Date {as defined in
Section 11.1), by and between MClmetro Access Transmission Services Corp. dba Verizon
Access Transanssion Services. » Delaware corporation registered 1o do business in Missonsi (the
“Licensee”), 2nd the City of University City, Missonsi. 2 muaicipality of the State of Missours {the
“City™}. Lirensee and City may sometimes be referred to in this Agreement individnally as a
“Party” or collectively as the “Parties.™

WHEREAS, Licensee has requested consent fom the City to authorize its use of the City s
Rights-of-Way 10 constnict. install, maintain, and operate facilities for communications or selated
capzbilities; and

WHEREAS, Missouni law provides conditions relahng to the City's consent fo, and
authorizes the Ciify to reguiate the use and occupancy of its Rights-of-Way (“"Rights-of-Way ™ or
“ROW™) for placement of varions commumications facilities; and

WHEREAS, the City is avthorized to and has established standards for occupancy of the
Righiz-of Way by communications faciliises and other vses that are consisient with sod recogneze the
Public Service Commission’s doties aad junsdiction; end

WEEREAS, the City and Lizenses desire to enter into this Agreement. 1o establish the terms
of Licensee’s nse of the Righis-of-Way. sod fo incorporate the provizions snd definitions of the ROW
Code {as defined i1 Section 1.2); and

WHEREAS, the Ciry and Licensee alsc desire to compromise. resplve, zad seitle theis
disputes reparding nopaid ROW compensation amounts due agd paymeat obligstions of Licensee
asserted by the City, the proviricn of any prior apreements. and any 123 credit or other credits
Licensee claims as any offyet to such amenafs claimed owed for past vse of the City's Rights-of-
Way by Licensee and its predecessor entities {the “Dispute™). and a settlement and release relating
to that Dispute between the City and Licensee is contained within Licensee’s ROW Use
Agreement; and

NOY, THEREFORE, in consideration of the santual promizes and covenants contained
in this Agreemeni. the Parties agree as follows:

SECTION ], GENERAL

11  Preservaton of Pelice Power Auntherity, Anv righis granied to Licenses pursuant
to this Agreement are subject to the authorify of the City fo sdopt and enforce ordinsnces necessary
io the healih, safety, and welfare of the public.

1.2 Defined Terms. For purposes of this Agreement. the capitalized terms shall have
ihe meanings 35 sat forth herein and in the Code of Ordinances of the City, including specifically
Astitle Il of Chapter 505, and as mav be amended (he “Code™ or “ROW Code™). Words used in
ihe present tense inclnde the foture tense, words in the single number inchede the phural oumber,



and words in the pliral sumber ncinde the singular. The words "shall” and "will” are mandatory,
and "mav" is permissive. Words not defined shall be given their common and ordinary meaning.
The follewing additional capitalized verms shall also apphr to ihis Agreement:

A “ ommunirations™ The transpuission via the Facihities m whole or in part,
benween or 2mong points specified by the user, of informaton of the vser's choosing (e.g.,
data. video, voice). without change in the form or content of the information a5 sent and
received. regardless of the statutory or segulatory scheme fo whaeh such bansmissions sy
be subject.

B. “C ommmunications Servics” The wansmission of wnting, siEns. signals,
pichares, zounds or other forms of intellipence through wire, wireless or other means,
including, but aot limited to, 2ay “telecommunications service” “ephanced service,”
“nformation service,” or "Infernet Service,” as such terms are now, or may in the fumve,
be defined under applicable law, and inclnding all wsimmentalsties. Facilities, apparatus
{Comrmunications Facilities), and serviess (among other things, the recespi, forwarding,
and delivery of Telecommunications) incidental 1o such iransowssion or desigaed to
directly or indirectly facilitate or sccept such transmissicn and shall 2lse include “video
services” ag defined in § 67.2677 RSMo. The term “Communications Service” does got
include the repfal of conduit or physical facilities, which 1f proposed must be expressly
separately approved ip Exhibit A below or sowght directly by such third party from Caty.
Anv party seeicng to provide cable selevision. wideo services, or use wirefess
communicaticn facilitier shall be swbject to sddinonal and sepsrate reguiremsents,
Limitations and'or approvals of federal. state and local law and shall have on file with the
City such apthonizatien to provide such services prior to commencemsnt.

1.3 Agreement Subject to Provisions of ROW Code. This Agreement fully
incorporates the provivions of the ROW Code as if fully et forth herein, snd Licensee agrees as a
part of this Agreement to abide by the provisions of such Code and other applicable ordinances of
the Cify as a ROW User. and to be subject to the enforcement by the Citv as provided therein and
in this Agreement as a matersal teym herein  This Agyeement may establish Licenses obligations
that are supplementary to the ROW Coede, bui nothing io this Agreement shall be deemed to waive
any obligation or reqnirement applicable to Licenses authorized or established by the ROW Code.
The conzent to vee the Rights-of-Way avthorized by flus Agreement is subject to the contioning
accuracy during the term of this Agreement of the application informatien provided by and
maintained by Licensee for thiy suthorizaticn &s provided to and on file with the City.

SECTION 2. GRANT OF AUTHORITY TO USE THE RIGHTS-GE-WAY

21  Agreements Non-Exclusive., Thiz Apresment zhall grant nonexclusive privileges
to use the Rights.of-Way. The City specifically reserves the night to grant, at any fime, such
additiopal agreements or other rights to use the Rughte-of-Way for any porpose zad to any other
person, including itself as i deemns appropriate. subject to apphicable federal and staie Jaw.
MNothing in this Agreement shall relieve Licensee from fis obligations to apply for snd obtesn all
pecessary penmiis for installation of its Facilities including sxcavation, building slectrical zoming,
ete. before insialistion of itz Facilittes withip the Rights-of-Way.



2.2 Nature of Rights Granted by this Agreement. This Agreement shall not comvey
title 10 Licensee. equitable or legal in the Rights-of Way, and gives only the right fo ocenpy the
Cary"s Rights-of-Way for the purposes and for the period stated in this Apreement and subject to
the sequirements of this Agreement. This Agreemnent also shall not graot the right to use Facilities
owaed or controlled by the City or a third.party. without the separate consent of the C ity or such
ihird-party owaing or controlling the Facilities, nor shall it excuse Licensee from obisining
appropriate access of pole attachment agreements before locating on Facilities conwolled or owaed
by the City or 2 third-pariy.

2.3 Grant. Subject to the terms and conditions of this Agveement, the ROW Code,. and
the conditions set forth on Exhibit A sttached bereio and iocorporated by referepce into thic
Agreement, Licensee is hereby granted the nonexclusive right 3nd privilege 1o construet, operate,
and zoaintain Facilities in. through, over, above. aud a2long the Citv's Rights-of Way for the
purposes of supplymg Communications Service within the City, subject. however. io the ferms
and conditions berein set forth ywithin this Agreement and the Code and 21l such special conditions
a5 may be set forth in Exhibit A. Licensee agraes that this Rights-of- Way Use Agrsegient chall
supersede any existing franchise or other rights-of-way use agreement between ihe Licenses and
ibe Caty, if apy. As a condition of fhis grant. Licenses is required 1o obtain and mainiain say
permuit, license centification, grant, registration or azy other authorization lawfiily required by any
appropuiste governmental egtity. including, but mot limited to. the City. the Fegderal
Communications Commission, or the Missonri Public Service Commission. Licenses zhall ot
have the right 1o install wireless antennae or aptennae support structuses in the ROW pursuant fo
ihis Agreement. nor provide services not suthonized herein. except as provided in Exhibit A or
such subsequent amegdment as may be approved thereto. The size. location, and specifications of
the undergronnd and above-ground Facilifies are subject to prics City approval and conssnt, In the
event that the use of the Righis-of-Way is proposed to change or Licenses desires o provide
services other ihan as described herein Licensee shall be required to seek amendment hersto prior
o commencing such sesvice or changed nse.

24 Use of Righrs-of-Way; Police Powers: Licenses’s Use Subordinave. The
Licensee shall construct and maintais its Facilities in accordazce wiith all applicsble federal state
and local laws. codes and crdinances. incheding all permit requisements and fee payments, in
effect a5 of the Effective Date or adopied sfier the Effective Date. to the exient such are not in
contraveption of applicable law. The City makes no express or fmplied vepresentation or warzant®
regarding its nights to authorize the insiallation or construction of Licemsee’s Facilities on any
particolar segment of Rights-of Way. The burden and responsibility for making all such
determuinations in advance of construction or installation shall be eotirely npon Licensee. The vse
of the Raghts-of-Way anthorized by this Agreement sizalf in all mattars be spbordinste to the Cify's
vse of and rights to the same and Liceases shall be limited to such wses 25 have besn #gprassly
praated to Licensee by the City. Licensee shall excavate in o7 insiall Facilities in the Riphis-of-
Way in locations and i a manoer only ss authorized by a permit granted by ihe City. Licensee
shall fusther be subject fo the City's exeycive of i3 powers_ inclnding but not limited to ifs
sdounistration and regulation selated 1o the management of ihe Rights-of-Way exercised is 3
competitively neutys] and aon-discriminatory reasopable mannes,

2.5 No Interference. Licensee shall construct and maintain its Facilities to be <o
located, constructed. and maintained as 1o avoid interference with the proper use of all Rights-oi-
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Wayz and so a2 not to materially or without apthority interfere with other vsers of the Rights-of
Way. Except s may ofherwise be provided. the Livenses shall reasonably notify sll residents and
properties materially affected by the proposed work prior to commencement of suck work, Al
construction and maintenance by Licensse or its subcontractors shall be performed in accordagce
wilh geperally accepted industry standards and all standard specifications, drawings, and
proceduses required or approved by the City.

2§  Notificatior, Joint Installation, and Collocation Reguirements. Licensee shall
priof to any sxcavation or igstallation within the Rights-of Way, provide mufficiest nofification
and joint installation oppormnity on a sbared-cost basis 1o potential users of the Raghis-of-Way
voder such generally spplicable written policy or direction as may be established by the City.
Licensee shall forther make iis installed Faciliies availsble to other licensees on 2
nondiscriminatory competitively neuiral basis as may be sequired by federal law codified at 47
USC §224.

2.7 Licenses Responsible for Costs, The Licenses shall be responsible for all
reasonable, lswfolly reimbursable, documenied costs meuwrred by the City that are divecily
aszociated with ifs installation, msintensoce. repair, opesstion pse. and replacement of ifs
Facilities within the Rights-of-Way, that are pot otherwise accounted for as part of ihe permit fee
ex1ablished pursuant to the ROW Code and pot contrary to any applicable reguirements of Sections
67.183D 1o 67.1846 RSMo. All such costs shall be itemnized and the City's books and records
selated fo these costs shall be made svailable upon request to the Licensee. Licsnsee shall be
responsible for its own costs incurred removing or relocating ifs Facilities when required fo do so
by the Ciry due to the Cily requirements relating io maintensnce snd vse of the Rights-of-Way s
set forth iy Section 7.6, below,

SECTION 3, TERM, COMPENSATION, AND SETTLEMENT

3.1  Term. Thiz Agresment shall be effective for 2 term of January 1, 2018 and ending
ten (10) vears from that date, and subject to sarlier vesminaticn or forfeiture as provided for
elsewhere in this Agreement.

32  Compensation. The Licenses agress 1o pav the Usar Fees and such other
compensation in the amovat and vnder such addiiional reguliations and provisions s are set forih
in the Ciry"s policies and Code. Unless otherwise established by the Goveming Body, Licenses
shall pay io the Cify as monthly compensation for the nse of the Rights-of-Way pursuant to this
execuied Agreement:

a. Linear Foot Fee: 2 monthly payment of $ 163 per kinear foot of Facilities located in
tie Right-of-Way, for an anoual amount of one dollar and ninery-sipht cents {31.98)
per linear foot of Facilities in the Right-of- Way: and

b. Antennz Feer a 3200.0D fer per monib for eack antegna in the Right-of- Way, «f
epplicable to the vser;

provided thai all Right-of-Way Users shall be entitled to 3 credit azainsi the User Fee dus

berzunder equal io the payment(s) from such Righi-of-Wayv User in accordance witk Section

57.1846 RSMo ; provided. howeves, such credit raonoi sxceed the amount dus under thiy
4



subsection and mav 0ot be carried faward or back to anv othey Hime period and 2 credit shall not
apply 1o any taxes paid vadar protest or otherwise paid with gualification nnless so required by
law. User Fee adjustmeats during the term of fhis Agreement thall not increase by more than
baro percent (2%6) per vear aggrepsts over the term {or anoually thereafter if the term is exiended
without a change in this provision) ppon designation by the Governing Body with at least 30
days’ writteg potice and sdjusied no more than coce annually.

Licensee states that it currently has 17,527 linear feet of Facilities and 0 aniennas instailed
in Citv Rights-of-Way (“Existing Facilities™. Licensee intends pursuant 1o this Apreement to sdd
an additional approximately 23 950 Lnear feer of vaderground Facilities and 0 antennas within the
Ciry ROW for the purposes avthonized herein, as depicted oo Exhibit B sfiached hereto and
incorporated herein. The actual suthorized installstion shall be limited to that which bas received
approved permits from the City and the Use Fee shall be paid based oa the spm of the actual lizesr
foot of Facilities mstalled and anv additiona) livear foof approved by pernut for installation. All
User Fees shall be due and payable every month of each calendar yess within thirty (30} days of
each such month. Each User Fee pavment shall be accompanied by a statement. sigmed as troe,
which may be sent elecironically in advance of psyment, stating the greatest tota] Linear fest of
facslities located in the Rights-of- Way the preceding month. fhe tots] 2mount of antennas Iocated
in the Rights-of-Way, any credit taken for gross receipt taxes or business license fees paid to the
City. and rhe paymeant of the User Fee made. If any fee statement is determined to nnderstate the
User Fee owed. then such sdditiona) amouat owed shall be made with 2 corrected statemeni,
including interest on said smonay a5 provided hevein. Any pavments dye 1o the City herevnder
and not paid at the due date shall bear imierest 5f the rare of ope and one-half percent {1.5%) per
month, unless such other maximum rate is established by law. On an aonusd basis by Janvary 31.
Licenser shall subout an affidevit certifying ac trpe #ack staiement submified for the previous
fwelve (12) months, mcleding the statemesnt for the immedistely preceding December. If any
staternent for the orevious fwelve (12) monibs was incomect, a comrected statement shall be
submitted with the affidavit. If az incogrect fee siatement uoderstaied the User Fee owed, then
soch addivonal amonet owed. inchuding with interest on said smount as provided herein shall be
submitied with the affidavit. Licenses’s credit o the User Fee 35 authorized above shall be
calevlated based upon gross receipf taxes paid and attributable 1o gross seceipts received for the
same months in which the User Fee is attributable. The User Fee required in this Section shall be
paid by Licensee as required herein without offset, credit, refund. or dednction except for such
credit a5 is expressly provided for above for gross receipts taxes paid. Licensee may make the
User Fee and eligible tax pavment thai is subject to credit above all a5 a single combined payoment
of 12 sepasate paymeats, and may also send 2 combined statement or separate monthly siatements
meeiing the spplicable requusements.

3.3 User Fee Not a Tax. The above requited User Fee and other compensation
required herein shall be in addition to. pot in Hew of, all taxes. charges. assessments, licenses. fres
and impositions otheswise applicable that are or may be imposed by the Cify. except as may be
provided for o the Code. herein, and as sei forib in § §7.1846. Licensee acknowledges that the
User Fee is compensation for use of the Rights-of-Way, both nodergrounad and sbove ground. and
shall iz 5o way be deemed a tax of any kind.

34 Senlement Payment and Release For Past Right-0f-Way User Fees. Licensee
will pay to the City on or before April 30. 2018, the non-refundable amount of $483,126.29 a5
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payment (“Seitlement Paymeni™) in full for its and its predecessor entities” use of the Rights-of-
Way vp to and including December 31, 2017 Licensee's agreement fo make this pavment and
City's agreement to accept thiz prvment fo setile the Dispute shall 2ot constitute or be considered
an admussion of Liability or wroagdoing {including, withont limitation. moncompliance with
permitting requirements). or an agreement as to the validity of any of the positions advanced by
the other regardmg the Dispute. Each Party aprees, on behalf of itself and its past. present, and
futore employeses. officers. directors, attormeys. shaseholders. representatives, predecessors,
spccessors. peroutted assigns, subsidiaries, patents, and pariners sbsolutely, unconditionally,
completely, and withont reservation, to release, acquii, ievocably remise, and forever discharge
the other Party and its respective past. present. and futuse emplovees, officers, directors, aftorneys,
shareholders. representatives, predecessors, successors. pernutied assigns, parents. and pastners of
and from any and all manner of clatms, connterclaims. costs, expenses, demands, rights. lisbilities.
damages, potestial actions, cavses of action, svits, judgments, decrees. retroactive adivstments or
refunds, interest, Iate payment charges. fines. bonds, bills, and controversies of any kind and narue
whatsoever, at law. in equity, or otherwise including, without limitation claims based on specific
or pupitive damages, whether known or unksown, asising from the Dispute. provided pothing
herein shall be deemed 10 release any claim to enforce this Agreement, snd any other lawfnl
obligativn of Licenses to City or Ciiy to Licensee not released herein inchuding but not hmited to
such obligations of taxes or regulatory compliance to City as 2 govesnmental entity. The Parties
acknowlecge and agres that, although thev may hereafier discover law or facts s addition to or
different from those which they knew or believe to be tree as of the E&fective Date related 1o the
Dispute. 11 35 thesr mtention wiih respect to each other, to settle and release the Dispute fully,
finally, and forever; and. in fortherance of such inteption. the relfeases shall be and remain o effect
aotwithstanding the discovery or existence of any such additional or different facts or law. The
Parties may bave other disputes between them, koown or noknown. that are not settled or released
herasn MNothing in this Agreement binds or can bind any eotity other than those pamed above,
except a3 10 any predecessor entities pursuant io which the Dispute has anten. Each Pasty warrants
and represents that st bas not assipned, transferved. or conveyed all or aoy portion of the claims
covered by this Agreement and that this warranty and representation is an essestial and material
term of this Agresment, withowt which it would 2ot have estered inio it. In additicn 1o the
Sefilement Payment, Licensee shall at the time of making the Setilement Payment, malke a payoment
of $8,806.00 for Janvary, Febrary and March of 2018 to reflect the shorifsl] of payments and
interest thereon. compared fo the amovnt owed under this Agreement for the period of Janvary 1,
2018 through March 31, 2018, less any gross receipt taxes paid to the City for this same time
peniod, a5 wonld be required under this Apreement. snd Licensee shall thereafer malke timely
psvmenis 10 the City of compensation as otherwise sequired hereunder when dne.

SECTION 4, TANER

41  Tazes. The Licenses agrees to pay all legally spplicable taxes including license
taxes. business taxes. pidlity taxes, video services provider fees, and other applicable faxes of the
City and failure 1o pay such taxes shall be considered » breach of this Agreement. Nothing herein
is intended to alter. amend, modify or expand the taxes that may be lawfolly assessed on Licensee's
business acuvities voder applicable law. Licensee shall be subject {0 audit and shall itemize by
category of service the amount received and axes paid for services provided by Facilities in the
Raghts-of Way. Snch taxes shall te in addition to compensation. if any, required by the Ciry by
ordinance or otherwise subject 1o any limitations berein and of spplicable state cr federal law.

&



SECTION TRANSFER OF AGREEMENT OR FACILITIES

i

&1 Transfer of Agreement. Unless otherwise prohibited by law, Lirenses shall sot

sell. transfer. lease, or assign this Agreement or ity sights vmdes this Agreement in whole or in
part, withou! obiaining the City’s prior consent, which consent will not be vareasonably witkheld.
conditioned or delayed Notwithstanding the foregoing sentence, Licensee may sell iransfer, lease
or assign this Agreement or ifs rights under this Agreement, 1 whole or in pari, with prior iirry
(30) days’ written notice to the City ifio: () any entity controlling. controlled by or nnder comsucn
contrel with Licenses; (b} any surviving successor entity or sewly created suecessor entify in the
event of 4 mesger. reorganization or consolidation involving Licensee. The Cily reserves the night
to be reimbursed for its reasonable costs relating io a wansfer of owaenship or this Apreement.
Licensee shall not change its name under which i does business with the poblic without providing
at least tharty (30 days prios writien aotice io the City.
%2 Agreement Binding. In the event of a sale, tsansfer, sssigoment or any other
tragsaction Licensee may emter info that involves wamsfer of Licensee's sights. duties, and
privileges vnder this Agresment. all provisions of this Agreemant tat are obligatory upox, or that
igure to the beneSt of Licenses. shall also be obligatory vpon and shall igure to the bepefit of any
and all successors and assigns of Licensee. Further. all obligations duties, liabilities. limitations,
prohubitions. amesdmenis and forfeitures by this Agreement created or imposed npon Licenses
shall be binding vpon and be assumed. kept and performed by its legal and bona fide assigns and
successors sn imterest. according to the trme iotent and puposs of ihis Aprsespent. whather
expressly so stated or oot

£3  Sale or Lease of Facilities. Except as otherwise may be provided by law, Licenses
sball aot lease, sell, sublet or otherwise transfer possession of conwtol or pse of the Facilities, of
any portion thereod, for any purpose to any pesson ihat has not oblained a duly issued Agreement,
of other grant by the (ity to use the Rights-of- Way and which includes the awthoriiy io vse or
maistain such Ieased or fransferved Facilities. Notwithstanding the foregoing, Licenses may vse
ang matatam Licensee's instelled Facilities for the benefit of ity customers of its Conmmunications
Services provided that aoy such customer shall bave no right of physical access fo the Facilities in
the ROW without 3 separate agreement wits the City.

SECTION 6§, FORFEITURE OF LICENSE AND PRIVILEGE.

%1 Forfeiture. In case of matesial failure on the pari of the Licensee. s mccesson
and assigns. 1o comply with any of the provisions of this Agreement. incinding the provisions of
the Code of Ordinapres, or if ibe Licenses, i ruccessors and assigns, should do or cause o be
done any act or thing prohubited by or i violstion of the terms of this Agreement, inchuding the
provisions of the Code, or i the Licensee Joses authority to provide its Comomnication Services
or do business within the City pader applicable law, or if the Licensee, its successors and assigns,
shall forfeit all sights and privileges permitted herein and all rights berevnder shall cease,
terminate. and becoune unll and void, provided that said forfeimre zhall not take effect notil the
City shall caryy ot the following proceedings: Before the City proceeds to forfeit this Agreement,
it shall first serve a wnitten sotice vpon the Licensee, sefiing forth in detail the peglect or failure
complained of and the Licenses shall bave thirty (30) davs tereafier in which to curs the defanit
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by complyving with the conditions of this Agreement. If af the end of such thirry (30) day period
the City determines that the conditions have not been complied with, valess said material default
could pot have been cured within said thirty (30) day period by Licensee exercising reasonable
diligence and Licensee is exercising diligence to cure sasd default. the City shall take action by an
sffirmative vote of the Governing Body present at the meeting and voting. at whichk Licenses may
appear and be heard. to terminate the Apreement; setting onl ihe grounds npon which said
Agzeement is to be canceled or terminated. Nothing herein shall prevent the City from taking any
other action or remedy as may be set forib in the City's Code of Ordinances or as may otherwise
exist at law. All remedies described in this Section are cumulative and in addition 10 any other
rights and remedies 1o which City may be entitied at law, in equity or vader this Agreemeat.

SECTION 7. GENERAL CONDITIONS

7.1 Compliance With Laws. In performing activities and exercising 115 rights and
obligations undes this Agreement. the Liceasee shall comply with all applicable fedesal, state and
local Isws. ordinances. regulations and policies, meluding, but not limijed to, sll laws, ordinances,
zoning. and othes regulations and policies relating to construetion. bonding, insurance, and use of
public property,

7.2 Insurance. In addition to the requirements of Section 505220 of the ROW Code,
except as may be prolubited by law. Licenses shall provide, atifs sole expense. and maintain dusing
the term of this Agreement commercial general liability msurance with a reputsble, qualified, and
fimancially sound company licensed to do business in the State of Missouri. and voless otherwise
approved by the City. with 3 rating by Best of not less than A" thar shall profect the Licensae,
the City, and the City's officials. officers. and employees from ¢lainn which may arise from
cperations under tfhis Apreement, whether such operations are by the Licensee. iis officers,
darectors, employess and ageats, or aoy subcontractors of Livensee. This liability insurance shall
inclode. but shall not be limited fo. protection against claims ansing from bodily and personal
imury and damage to property, resbliing from all Licensee operations, products, services or nse of
avtomobiles, or construction equipment. The amount of insurance for Simgle Limit Coverage
applyving o Bodily and Personal Inyury and Properiy Damage shall be at Jeast $2,804,046. but in
oo eveet less thao the individual and combined sovereipn imnmnity lmits established by & 537.610
RSMo.. or ity successor. for political subdivisions: provided that nothing hesein shall be deszned
o waive the City’s sovereign immupity. An endorsement shall be provided which states that the
City 15 named a3 an addrtional insuped with foll and squivalent coverags as the insured under the
msured’s policy snd stating that the policy shall not be cancelled or materislly modified 50 as to
be ont of complisnce with tbe requirements of this Section, or not renewed without thirty {30)
dayy' advance written notice of such event being given to the City Clerk. The City's additional
imsured coverage shall have no deductible. The insurance requirements in this Secton or
otkerwise shall not apply to Licensee to the exient and for such period during this Agreement
as Licensee is exempied from such requirements pursuant to § §7.1830(63(2) RMo. and has
on file with the Ciry Clerk an affidavit certifving that Licensee has twenty-five million dollars
in net assets and ihe facts otherwise establishing thai Licensee is therefore 5o exempied and
provided ihat this exemption shall not apply if Licensee nses or obrains the right to as» anv
City poles or other facilities.

(3 )
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2 Comstruction Guarantee and Mbaintenance. Licensee agrees ihas i shall be
vesponssble to puarantee for a period of four vears the restoration of the Rughts-of.®av in the area
where such Licensee conducted excavation and performed the restorstion minimally as requived
by § 67.1834 RSMo. A bond. leter of eredit or other surety (collectively “Surety™) in the form
approved by the City shall be posted if required by the City to gnarantes construction performance.
Surety shall not be required to the exrent and for such period during this Agreement as
Licensee it exempted from such reguirements pursnant to § 67,1836{6)(a) R%3Jo. and has on
file with the City Clerk an affidavit certifying that Licensee has roventy-five million doliars
in net assets and the facts otherwise establishing that Licensee is therefore 5o exempted and
provided that this exemption shall not apply if Licensee wses or obrains the vight to use anv
Ciry pales or other facilities. Licenses shall also be responsible for masatenance of iis Farilities
and any and all damage caused to the Rights-of-Way, equipment within the Rights-of-Way or
otherwise by Licensee’s use of the Rights-of- Way.

74 Enforcement; Aitornevs’ Fees. The Cify shall be eotitled 1o enforce fhis
Agreement through all remedies lawfully available. and Licensee shall pay the City its costs of
enforcement. inchiding reasonable attorneys’ fees. in the event that Licensee is determined
judicially to have violated the terms of this Apreemeni,

7§  Relationship of the Parties. Under 20 curcumstances shall this Agreement be
construed as one of agency, parivership, joint veatire, or emplovment between the Parties.

bE Relocation or Removal of Facilities.

7.6.1 In addition to the requirements of Section 505.220 of the ROW Code, the
City may 1o its exercise of the public interest sequest. requive thal Licensee st Licenses’s sols cost
and expense. relocate, adjust, or remsiall any of its Licensee’s Facilities. The City shall give
reasooable sotce of such requirement to Licensee. including the location of Facilities to be
relocated and a reasopable fime to relocate such Facilities. Liceasee shall forthwith remove, adjust,
or relocate such Facilities within the reasonable time provided by the City in its wriiten notice.
Toe cost of such relocanon, removal, or seinstallation of the Facilifies shall be the excinsive
obligstion of said Licensee without expense to the City. If any Facilities are not relocated in
accordance with this Section and within the reasonabie time frames reqoired by the City. the City
of its confraciors may relocate the Facilities and the Licenses and its surety shall be jointly and
severally lizble to the City for any and al costs incurred by ibe City, incleding bui not limited 1o
any liguidaied delay damages. Aoy time period dusing which Licenser is voable to relocate itz
Facilities due to the actions or innctions of a third party. which is voaffiliated to Licensee and not
nodes contract with or coptrol of Licensee, inchndmg witheot Limstation. the City, will act be
covnted against the reasonable time frame allowed to Licensee io relocate its Facilities,

7.6.2 Licensee shall vpon request of any person other than the City requasting
relocation of Facilities and holding a validly issued buslding or moving permit and withio a
reasonsble peniod as may be established by the City. temporanly raise. lower, adyjust, or relocate
its Facilines a5 may be reasonably necessary for such permii-holder to exercise its rights nnder the
perouit. Except where good cause is spproved by the City, » permit-holder must make its request
at least fonrieen {14) days prior to the date it inteads o exercise ity rights under the perput, If
applicable, Licensee will, withia teves {7) days of it receipt of such a request, deliver to the

9
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permit-toider ac invoice for the services. Howsver Licensee wili not be required 16 honor any
such request voless and uatl the permif-holder makes pavment in advance for amy sxpenses
incvared by said Licensee pursvant to said person’s reguest. If any Facilities are not relocated in
accordance wilh this Section and within the reasonable tirse Srames required by the Ciry. the Uity
or its coniractors may relocate the Facilities and the Licensee and ity sorety shall be jointly snd
severally lisble to the City for any and all costs incuryed by the City, inchuding but not limited to
any liguidated delay damages. Aoy time period dpring which Licensee is vosble to relocate ifs
facilities due 1o the actions or inactions of a third party, which i unaffiliated to Licepser and oot
noder coptract witl or control of Licensee, including. without limitaticn, the City, will not be
counted against ibe reasonsble time frame allowed to Licensee to relocade its Facilities.

7.7 No Cause of Sction Against the City, The Licenser shall bave no remedy or
secourse whatsoever against the Cify for any loss, cost, expense, or damage agising from any of
ibe provisions or requirements of thic Agreement. or because of 1be enforcement thereof by said
City, or for the failure of the Cify to have the authority to grant, all, or any part. of the rights berein
granted; provided that said Licensee expressly acknowledges that it accepted the sighis berein
pranted voder this Agreement in reliance upon 1is independent and persomal investigation aod
understanding of the power or suthonity of the City to ester into the Agreement herein with
Licensee; provided further that the Licensee acknowledges by its acceptance of said Agreement
ihat 5t bas ot been induced to entes into this Agreement upon asy undesstanding. or promise,
whether given verbally or in writing by of on behalf of any Party. or by any otber person
concerning any term or cosdition of this Agresment not expressed hersin; provided further that
the Litensee acknowledges by the acceptance of this Agreement that it has carefolly read the
provisions, terms, and conditions hereof ang all incorporated provisions and is willing fo, snd does
accept, all of the risk atlendant to said provisiops, terms. and conditions of this Agreement.
Nothung herein shall be deemed to waive the City's soversipn immunity.

SECTION 8. INDEMNIFICATION

8.1 Indemnification. Licensee at ifs sole cost and expense, bereby agrees 10 indemnify,
protect, reiease, defend {with connsel acceptable io the Ciry) and bold barmiess the Cify, &is
municipal officials, elected officials. covncils. boards. commissions, officers, emplovess,
attorneys, and ageots. from aod agaiost any and all causes of actiom, claims, demands, all
coniracrual damages and losses. economic damages and losses, all other dsmages and losses,
liabilities, fines. charges, penalties. adminisirative snd judicial proceedings and orders, judgments,
remedial actions of any kend, and all costs and expenses of any kind, inchiding, without Lmitation,
sezsonable atiomney”s fees and costs of defense arising, directly or indirecily. in whole or in part,
from tbe action or imaction of Licensee. itz agenis, representatives, emplovees, contraciors.
subcontractors or anmy other person for whose acts Licensee may be Lable in constructing,
Opesating. nsing. maintaining. repairing restoring or removing Facilities, or in camryiog op
Lirensee’s business or operations in the City, or out of the fact that the City entered into this
Agreement with Licensee, ihe nghts granted to Licensee. or the activities performed. or failed to
be performed. by Licensee under this Agreement, or otherwise, except to ibe extent ansing fom
or caused by the sole or gross negligence or willfinl misconduct of the City, its elecied officials,
officers, employees, agents or contiactors. or as otharwise may be Hmited by law. This indenanity
shisll spply, without limitation. to aoy claim o cause of action for invasion of privacy, defamation,
antitrost, nezligence. thefy, fire. violation or infringement of any copvrighi, ftademark trade oame,

i
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service mark or patent or intellectual property sighi of any person. whether or oot any act or
cmission complaned of is avthorized, allowed or prohibited by this Agreement, The
indemnification, duty to defend. and bold harmiess oblipations set forih in this Section shall
survave ot a period of Sve (5) years after the date of expiration or termination of this Agreement.
Any paymesnts reguired by Liceasee to City pmsuaot fo this mdemnification paragraph or
otherwise required under thiz Agreement shall scere ioterest from the date due at one and one-
half percent (1.5%) interest per month vntil paid.

SECTION 2. NOTICE

B.1  Asy potice. demand. consent. approval request or other commuaication required
or permitted to be given to either Party under or with respect to this Agreement (collectively,
“Notice™) mmst be in writing and must be delivered in person, by 2 repuiabie overnight delivery
service or by cemified mail postage prepmd, return receipt requested, to the appropriate
address(ez) set forth below:

If Notice te Licenzes;

MClmetro Access Transmission Services Corp.
4%z Verizon Access Transmission Services
800 Hidden Ridge Diive. $EDZEST

Irving, TX 75038

If Notice to City:

City of University Ciry, Missousi
6801 Deimar Blvd.

University City, MO 63130
Afm: Ciry Manager

92  Ifnotice is given by personal delivery, a seceipt indicating that personal delivery
was made must be obtamned. Notice will be deemed effective on the date of receipt by the addsessee
as shown on the receipt if piven by personal delivery, on the retun recaipt if potice iz given by
cextified mail or the confirmation of delivery form if notice is given by overnight delivery service.
Rejection or refusal to accept or the inability to deliver becsuse of a changed address of which no
proper notice was iven will be desmed to be receipt of the sotice as of the date of rejection, refosal
or inability to delives. Either Party may change its address for notice by giving notice of address
change to the other Party in the manner for giving notice prescribed in Section 9.1.

SECTION 10. MISCELLANEOUS

101 Thus Agreement and pll Exhitetz copstitute the eotire Agresment bepween the
Parties as to the subject matter of this Agreemeat, and no segotiations or discpssions prior 1o the
Effective Diate shall be of any effect,

10.2  The ipvalidity in whole oy in part of any provision of this Agresment shall not affect
the valsdity of anv other provision.

11
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10.3  No term or condition of this Agreement will be deemed 1o have been waived by a
Party valess the waiver is made in writing and is sigued by the Parfy against whom the waiver is
clammed. No waiver of defavlt o5 breach of this Apreement or consent to the default or breach will
be deemed to have been waived or consented io vnless the waiver or consent is made in writing
and signed by the Party againgt whom the waiver oy consent is claimed. The waiver of or consent
10 a breach or default of this Agreement will not be deemed io be a waiver of or conzent to any
othey breach or default of this Agreement. or io or any subsequent breach or defanlt of the same
term, or condition of this Agreement No course of desling or conduct or failure of a Party to
strietly enforce auy ferm rnight or condition of this Agreement constifutes 3 general waiver or
relinquishment of the term. right or condition.

104  The nights and remedies of the Parties shall be comulative and in addition to any
other righis and remedies provided by law or equity. The laws of the State of Missousi shall govern

thes Agreement,

108 This Agreement is for ihe benefit of ihe Parties and oot for any other person or
entity. This Agreement creates no third-party bepeficiary rights.
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SECTION 1i. EFFECTIVE DATE AND ACCEPTANCE

111 This Agreement shall be effective on the date this Agreement is last signed by both
Parties (“Effective Date”). The Parties acknowledge that this Agreement is a Jawful contract
between them, that they enlered into this Agreement voluntarily, and have full authority te sign
thiz Agreemeny.

IN WITNESS WHEREQF, this Agreement is entered into as of the Effective Date.
CITY QF UNIVERSITY CITY, MCIMETRO ACCESS TRANSMISSION

MISSOURL SERVICES CORP. D/B/A VERIZON
ACCESS TRANSMISSION SERVICES

Prinmt Nmm
Twie:Seekle Do Lrpion
Date: ,?[2% .4

(CORPORATE SEAL)

STATE OF Texas }
}ss.
COUNTY OF Dallas }

The forgoing instrument was acknowledged hefore me this ,gé'&%.ﬁf , 2018,
by By £ fx-& 4  on behalf of MCImetro Access Transmission Scrvices Corp. d/b/a Verizon

Agcess Transmission Services. This person is personally known to me or has produced
ZBkse DC. s ientification

’ £,
Joseph M. Weachock

i
Pratillie .
S nt leun

gExpires: 1071177
. — - - R

Notary Public, State of Texas

My Commission Expires: October 13, 2019
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EXHIBIT A

SPECIAL CONDITIONS

The following special conditions shall be a condition of this Agreement and shall supplement and
limit any provision in this Agreement to the contrary:

1.

All pew Licenses Facilities shall be insislled uadergrovad, except where good cause is
shown to authonze use of exisiing above-gronnd Licensee Facilities, inchuding (1)
when and where nearby similar facilities exisi above ground or (2) whes conditions are
such that vodergrovnd cosstruction is impossible, impracticable or economically
nafeasible. as determined by the City. Above-ground Facilities authorized for good
cause shall. in the City’s reasosable jndgmest be limited to construction and Facilities
baving minimai detrimenial fmpact on the ases where consiruction is proposed.
Ground-mounted pedestals customasily instalied for uadergrovnd Facilities shall be
authorized sulbject 1o applicable peymit reguirements and design, location, appearance
and other reasonable requirements of the City, provided that such pedestsls or
equipment thai are larger thas 3 feet in height or otherwise not customarily found
within the City Lmits shall not be deemed outborized by this Agreement withowt
specific sepagate written avthorizaiion of the Ciry.

Licensee acknowledges and agrees that pmsvant to its obligation to pay all applicable
taxes it shall pay the City’s licesse tax as 3 provider of telecommunication services, if
applicable. and shall renut to the City such tax on pross receipts of its business as
required by Ariicle III of Chapter 615 of the City’s Code of Osdinances. or as may be
amended, regardiess of technology or nomenclature used by Licensee to provide such
services, mclnding but pot limited to wire, wireless. internet-based trapsméssions, and
swiiched or vaswitched, to the exient pernritied by law.

Licensee represents and agrees that it (incleding its duly licensad contractors acting on
its bebalf identified on the right-of-way permit application or otherwise 1o the City)
sball not authorize third-parties without a valid license, Right-of- Way Use Agreement.
or other izwful authorization in wyiting from the City to be within the City’s Rights-of-
Way 1o mstall or perform maintennnce on its Facilities or bave physical sccess ibereto
in the Rights-of-Way.

For purposes of clanfication only. a document providing Comummnication Service to &
third party a5 suforized bersin but nominated or sefermed to a5 fease aviboriziag 2
service or use 10 & thivd-party shall oot be deemsd to violate Seotion 3 3. or constitate
rext outside the scope of providing » Commmuunication Service, solely becavse of such
nemeaclature or seference provided it othenwise complies with the sequirsments of this
Agresment and meeis the following conditions:

o  Does not provide the third-party with an ownership or property interest ia or any
form or type of title in the ROW. ROW Agreement, or any facilities in the ROW.
whether femuporary or otherwise, and the lessee does not acquire the sight to own,
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control, mainiaio modify. physical access. or revise the facilities in the ROW,
wheiher specific facilities or not; and

» Does not grant any rights or remedies 25 against the City 2od any such rights of
repaedies are lumited to those az may be granted hersin 1o be derectiy exercized by
Licensee.

5. Wiseiess Facility Locations or Facilities approved: Nope.

15
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EXHIBIT B

Pak and Blee = Existing Undergrouad Fapilities

Green = Proposed Mew Undesgrouad Facilities (portion on Ry, 340 ae: da Ciry's Right.0f- Way)
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